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Dgar Mr. Drelet:

£ Deeds of Kankakee County
stion regarding the conduct
in compliance with the pro-
e Plat Act, as follows:

‘The Plat Statute (Section 1, Chapter
109, Illinois Revised Statutes) pro=-
vides in part as follows:

Except as otherwise provided « # »
whenever the owner of land subdivides
it into 2 or more parts, any of
which is less than 5 acres, he must
have it surveyed and a plat thereof
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made by a Regiastered Land Surveyor,
® % % .

and further prohibits the Recorder of Deede
to record deeds or leases which attempt to
convey property contrary to the provisions
of the Act. (Section Sa, Chapter 109,
Illinois Revised Statutes)

My attention has been called to a recenat
decision, Gricius vs, Lambert, 7 Ill. App.
3rd, (CGctober 12, 1972) which appears te
establish by implication an exception to the
statutory prohibition not spelled out in the
statute, - that a deed of less than 5 acres
should be accepted for recording, if the
conveyance does not contemplate the estadblish-
ment of public accesses or facilities.

In view of this racent Appellate Court

deeision, shall I acecept for recording
conveyances of less than 5 acres of land

not establishing public accesses or facilities?®

To the present time, the Recorder has refused to
accept any deed of real preoperty for recording,
which convayed less than 5 acres of land out of
a larger tract, pursuant to the statute, unless
accompanied by an Affidavit setting forth cone
or more of the exceptions spelled ocut in the
Plat Act,

Where the deed of conveyance tendered for
recording Acesz not, cn its face, . establish any
new public access or facilities, is that deed
entitled to recording, without the establishment
of an exception set forth in the Aqt?"
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Section 1 o "AN ACT to ravise the law in relation to
plats® (Ill. Rev, Stat. 1971, ch. 109, par. 1), to which your
Recordsr of Deeds has reforred, was amended twice by the 78th
General Assembly. (Illinois Leglslative Service 1973 Laws,
F.A. 78-333, 78-567,) Neither amendment, however, changed
said section's basic requirement that:

"(a} Except as otherwiss provided in
subpsragraph (b) of ¢this Ssction, whenever
the cwner of land subdivides it into 2 or
moxe parts, any of which is less than 5 acres,
he must have it surveyed and a plat thereof mada
hy a Reglatered Land Surveyor., & ® w @

Judicial construction of “AN ACT to revise the law in .
relation to plata® (Ill. tev. Stat. 1959 and 1969, ch. 109,
pars. 1 et seq), clearly indicates that there exists no
implied exception to its requirements of the kind your County
Recoxrder of Deads suggests. 1 disagree with the Recorder's
interpretation of the court’'s holding in Gricius v. Lambort,
7/ I1l. App. 3d 716. In said case, plaintiff Gricius sold

1.4 acres of a 15 avre tract to defendants and built a roadway

perpendicular to the public highway acroes the 15 acre tract
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past and abutting defendants' lot to plaintiffs' residence
jocated on the casterly edge of the 15 acre tract. Plaintiffs
never surveyed the roadway or filed s plat in accorﬁanée
with section 1 of "AN ACT to revige the law in relation to
plats” (Ill, Kev. stat. 1959, ch. 109, par. ;} which contained
the identical recuirement found in.the present version of
gsection 1 as quoted in part above.,

in the trial court, plaintiffs sought 2 meney judgment
for upkeep cf the roadway between the public highway and the
defondants® property. Deofandants counter-claimed for an

crdex, requiring plaintiffs, inter alia, to comply with the

proviﬂions'of_uaiﬂ Azt by dedicating the roadway to the
public. fTha court, inter alia, ordered plminﬁiffa to make
such a dedication and to take staeps necessary to comply with
said Act.

In the appellata court, the court's op;nion 414 net
hold, és your Recorder seems to hava cénatrued it, that
plaintiffs need not have a plat recorded in compliance with

the Act, The trial court dacree stated, inter alia, that:
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"2iaintiffs are ordered to make a dedication
for a public road # * * and to take steps
necessary to comply with the provisions of
Chapter 109 of the Illinois Revised Statutes,™
(emphasis added) (Gricius v. Lambert, 7 Ill.
App. 34 718, 719.)
Since the appellate court affirmed the trial court order
in ali respects except as to that part which required
plaintiffes to dedicate to the public the roadway in
question, the portion of the trial court decree ordering
compliance with the statute remained intact.
That no judicially implied exception exists is also
made clear in the case of Marcos v. Jones, 6 Ill. App. 34
850, where the issue on appeal was whether defendant's in-
ability or unwillingness to comply with certain subdivision
statutes and ordinances constituted a breach of contract
which entitled plaintiffs to a return of their earnest
money without tendering the balance of the purchase price,
and whether the court erred by refusing to admit evidence
of defendant's non-compliance with those statutes and

ordinances. As in the Gricius, case, this case involved

the division of a piece of property into two tracts. Access
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to the tract retained by defendant could be had only overx
the parcel sold to plaintiffz and plaintiffs agreed to
construct a roadway on property set aside for such purpose.
The contract between plaintiffs and défendant called
for a "recordable" trustee's deed to be delivered to
plaintiffs. Plaintiffs contended that defendant's failure
to file a subdivision plat in accordance with section 1
of "AN ACT to revise the law in relation to plats” (Ill.
Rev. Stat. 1969, ch. 109, par..l) rendered title unrecordable
gince section 5a of said Act (Ill., Rev. Stat. 1969, ch. 109,
par. 5a) provided:
“Recorder of Deeds or the hKegistrar

of Title of any County shall not record deeds

or leases which attempt to convey property

contrary to the provisions of this Act. In

cagse of doubt, the Recorder of Deeds or the

Registrar of Title of any County may recuire

the person presenting such deed or leage to

give evidence of the legality of a conveyance

by an affidavit as to the facts which exempt

such conveyance from the provisicns of this

Ace,” _

The appellate court held that the trial court had

erroneously refused to admit the statutes into evidence and
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that the deed could not have been recorded becaussa defepdant
failed to subdivide the property as required by statute. The
cagse was then remanded for a new trial., Nowhere did the court
suggest that since ne new public aceess or facility was to be
established, there was no need for the filing of a subdivision
plat.

In addition to judicial construction, an application of
rules of statutory construction indicates that there can be
no implied exception to reguirements of section 1 of "AN ACT
to revise the law in relationm to plats”. (I1l, Rev. Stat.
1971, ch. 108, par. 1 as amended by P.A. "G=553.) A
fundamental principle of statutory construction embodied in
the maxim "expressic unius exclusib alteriue" is that the
enumeration of one or more certain thinge in a statute exgludgs

all other things not mentioned in the statute. (In_re Estate

of Leichtenbexdg, 7 I1l. 24 545.) 350, where a gtatute enumerates
exceptions, the maxim prohibits reading into the statute other

exceptions. Paople ex rel. Cadell v, Board of Fire and Police

Commissioners of the City of East 3t. Louis, 345 Ill. App. 413,
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Applying the above rules to section 1 of "AN ACT to
revise the law in relation to plats” (Ill. Rev. Stat, 1971,
¢h. 109, par. 1 as amended by P,A. 78~553), it bascomes
clear that there can be no implied excaeption to its require-
ments. Subparagraph {b)lcf zaid section, which contains
oxpress axceptions to the Act's covarage, states in part:

“(b) The provisions of thie Act do not
apply and no plat is required in any of the
following instances:

1. The division or subdivision of land
intc parcels or tracte of %5 acres or more in
gize which does not invélva any new aztreets
or easements of accags; '

2. The division of lots or blocks of
lass than 1 acre in any recorded subdivision
which Joes not involva any new streets or
aasemants of access;

*® ® %

4. The conveyance of parcels of land
or intaerests therein for use as a right of
way for railrxoads or other public utility
facilities and other pips lines which does
not involve any new strcets or easemants
of access)

3. The conveyance of land owned by a .
railroad or other public utility which does
not involve any new streats or easements of
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alcess;
* %%
§, The sale or ewxchange of parcels
or tracts of land follewing the division iato
no more than 2 parts of a particular parcel '
or trackt of land existing on July 17, 1959
and not iavolving 2ny new atreets or easements
Of access,
E- 2 ] "
Spacifically, it should be noted that the availability
of the above axceptionas is contingent, in part, upon the
subdiviaion or conveyance in question not inveolving any .
naw gtreets or saasements of aceeas; A conveyance of a
tract of less than 5 acres whose only characterlstic is
that it does not invoive any new streets or eansements of
acceas would obviously not qualify under these exceptions.
If the legislature had intended such a conveyance to be
exempted, it asuraly would have so provided in language
similar to that in the ahove quoted axceptions.

Furthermore, the fact that the legislature amended

gection 1 in 1965 by eliminating sn exception for:
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“The divizion or subdivision of iand into
parcels or tracts of any size which docs
not involve any new sireets or casements of
access in counties having a population of
60,000 or less according to the last
preceding federal decennial censum * # & ©
{emphasig added), _
further indicates that the exception your Nacorder seeks to
imply would be contrary to legislative intent.

For the foregoing reasong, I am of the copinion that the
Fact that a deed of conveyance does not, on its face, egtablish
any new public accesses or faciliities, Jdoes not, in and of
itzelf, entitle it to be yecordes! withcut establiching ite
gqualification under an exception to “AN ACT to revise the
low in relation to plats", I1l, Rev, Stat, 1971, ch, 109,
pars, 1 et seq.

Finally, while not psrtinant to your inguiry, you may be
interegted in noting that fublic Act 73-553 did add a new
exveption to subparagraph (b} of $21d saction which exempta
from the Act's coverage:

"2, Ths zale of a single lot of less than
5 acres from a largexr tract when a survey

is made by a registered surveyvor; provided
howaver, that this oxempticn shall not apply
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to the sale of any subseguent lots from

the same larger tract of land, as Jdetermined
By the dimensiony and configuration of the
largsar tract on the effective Jate of this
amendatory Act of 1573.°

Very truly yours,

APTTCRNEY GENERAL




